
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


---x 


IN RE PENTHOUSE EXECUTIVE CLUB 
COMPENSATION LITIGATION 

------ ----- ---X 

NAOMI REICE BUCHWALD 
UNITED STATES DISTRICT JUDGE 

Plaintif bring this action under the r Labor Standards 

Act ("FLSA") and New York Labor Laws. Before s Court is 

plaintiffs' mot for conditional certificat of an FLSA 

collective action under 29 U.S.C. § 216(b). Plaintiffs so 

request that the Court: (1) approve the stribution of opt-in 

consent forms to potential pI ntiffsi and (2) order defendants 

to produce contact information for potential aintiffs. 

For the reasons discussed in, aintiffs' motion for 

conditional class certification is granted. Furthermore, 

Court authori zes the distribution of an opt - in consent form, 

orders part ies to meet and confer regarding the content of 

such form, and orders defendants to produce contact information 

for potential plaintiffs as specif below. 

BACKGROUND 

named plaintiffs in s action are current or former 

dancers at the Penthouse Execut Club ("Penthouse Executive 

Club" or "the Club"), an adul t entertainment club located in 

Manhattan. On December 29, 2009, pI iffs Stefanie Carattini 
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and Nicole Hughes fil a class action complaint against the 

Executive ub LLC d/b/a the Penthouse Executive Club, the 

Penthouse Club Inc., and Gans. Caratt v. The Exec. 

ub LLC, 09 Civ. 10572 (NRB) On February 11, 2010, aintiff 

Leslie Liwanag fil a class action complaint against 

Executive Club LLC d/b/a Penthouse Execut 

Gans, and Mark Yackow. v. The Exec. Club LLC, 10 Civ. 

1145 (NRB). Defendants in both act own and operate 

Club. (Liwanag Answer ~~ 31, 38, 39, 43, 48; Carattini Answer ~ 

On June 11, 2010, following a joint initial conference, 

this Court concluded t the Carattini and Liwanag actions 

involve common questions of law and fact and consol these 

actions for all purposes under the name In re Penthouse 

Executive Club ion[ Master File No. 10 Civ. 
----------------------~--------------~~-----

1145 (NRB). To date, seven tional rs have opted into 

these lawsuits. 

By way of background, plaintiffs allege that "the adult 

entertainment industry in New York City and elsewhere remains 

largely out of compliance wi basic worker protection statutes 

[and [t]he Penthouse Executive Club, a leader in the 

2. The following facts are drawn from the Carattini complaint ("Carattini 
CompI. II), the ini Answer, jointly filed by all defendants in that 
action on February 3 t 2010 ("Carattini Answer"), the complaint 
("Liwanag Compl.") and the answer jointly filed by all defendantst t 

in that action on March 31, 2010 ("Liwanag Answer tt 
) • 
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indust is no exception. u (Liwanag Compl. ~~ 5-6.) According 

to aintif defendants have engaged in a number of awful 

ices. These practices include, but are not limited to: 

fail to pay dancers minimum wage; failing to pay dancers 

overtime worked; encouragi customers to tip dancers in house 

scrip or "Executive Dollars, u rather than in cash, and then 

deduct ing twenty percent of the face value the scrip as a 

ce when dancers exchange the Executive Dollars for 

cash; charging dancers a "house fee" each shift that t 

dance at Club; requi dancers to purchase and wear a 

uniform includi gowns, high s, and undergarments that 

meets precise specifications; and imposi various other 

obl ions and rest ctions, such as prohibiting dancers from 

changing out of their uniforms, requi that dancers remain on 

stage at least three songs, and prohibi ting dancers from 

discussing certain topics with Club customers. (Carattini Compl. 

~~ 4, 26 27; Liwanag Compl. ~~ 10-18, 75, 84-99.) 

endants raise a variety defenses, including that 

dancers are independent contractors and thus FLSA does not 

apply. (Carattini Answer ~ 12; Liwanag Answer ~~ 80, 165.) 
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DISCUSSION 


I. Motion for Conditional Class Certification 

Section 216 (b) provi s that an action under FLSA "may 

maintained against any empl any Federal or State 

court of competent jurisdiction by anyone or more employees for 

and in behalf of himself or themselves and ot employees 

s larly situated. II 29 U.S.C. § 216 (b) . Nei FLSA nor its 

implementing regulations define the term "similarly situated. II 

Hoffman v. Sbarro, Inc., 982 F. Supp. 249,261 (S.D.N.Y. 1997). 

However, courts in this Circuit consistently conduct a two stage 

inquiry to det ne potential opt in plaintiffs are 

"s larly situated." See e. . , Source LLC, 

No. 08 Civ. 4737 (LDW) (AKT) , 2010 WL 1528521, at *3-4 (E.D.N.Y. 

Apr. 14, 2010) i , 686 F. Supp. 
------------------------------~~------

2d 317, 326 (S.D.N.Y. 2010)i Damassia v. Duane Reade, Inc., No. 

04 Civ. 8819 (GEL), 2006 WL 2853971, at *3 (S.D.N.Y. Oct. 5, 

2006) . 

The first stage is often referred to as the "notice ll stage. 

See Cohen, 686 F. Supp. 2d at 326i v. United Servs. Auto. 

Ass'n, 491 F. Supp. 2d 357, 368 (S.D.N.Y. 2007). At s stage, 

a court ermines whether the named plaintiffs and the 

potent opt-in plaintiffs are sufficiently "similarly 

situated" to issue notice and to allow the case to proceed as a 

collective action through discovery. 491 F. Supp. 2d at 

4 
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368. Plaintiffs' burden at this st is simply to make "a 

re 

modest factual showing ficient to demonstrate that they 

potent plaintiffs together were victims a common policy or 

an that a ted the law. /I Hoffman, 982 F. Supp. at 261; see 

also Diaz v. Scores Inc., No. 07 C 8718 (RMB) , 

2008 WL 7863502, at *4 (S.D.N.Y. May 9, 2008) . Courts 

ternatively scribe s burden as low" or "minimal. 11 

See, e.g., Lynch, 491 F. Supp. 2d at 368; Diaz, 2008 WL 7863502, 

at *5; Lee v. ABC & Home, 236 F. R. D . 193, 197 (S . D . N . Y . 

2006). 

\\Importantly, at this first stage, court does not 

factual sputes, ide ultimate issues on merits, 

or make lity determinations." Cohen, 686 F. Supp. 2d at 

326 i see also 2010 WL 1528521, at *7 (decl to
-'-------'--

weight to defendants' competing fidavits and reasoning 

that "[a]ttacks on lity are not properly addressed 

in context 0 a motion condit certification") i 

Damassia, 2006 WL 2853971, at * 6 (concluding that "defendant's 

attacks on plaintiffs' affidavits and other evidence" are 

premature at the notice stage) . 

As the term conditional class certification suggests, a 

court's determination at the first stage is "preliminary./1 

See 's Nurses Inc., No. 07 C 4672
_~______-L_______ _____~~_~~ 

(CPS) (MDG) , 2009 WL 605790, at *10 (E.D.N.Y. Mar. 9, 2009)i 
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Lee, 236 F.R.D. at 197. At the second stage, cally after 

discovery been completed, defendants may make a mot for 

decertification of the class. Cohen, 686 F. Supp. 2d at 327. 

At this later stage, a court will increased scrutiny to 

determine, based on developed record, r the tional 

p iffs are, in fact, simil situated. See id.; Damassia, 

2006 WL 2853971, at *4. If the court is not satisfied that 

plaintiffs are simil situat , the collective action will be 

decertified and the claims of the in plaintiffs will be 

smissed without prej ceo See 686 F. Supp. 2d at 327; 

S 's Fishbox Inc., No. 05 Civ. 10319 (PAC), 2006 WL 

1084556, at *2 n.1 (S.D.N.Y. Apr. 24, 2006) 

Because plaintiffs make the instant motion at the notice 

stage, they must only make "a modest factual showing" they 

potential opt-in pI iffs were ctims of a common policy 

or plan violates the law. To establi existence of 

these common plans, plaintif rely on fidavits from nlne 

erst an fidavit from a hair and makeup artist at the C 

and the legations in the compla s. (Declaration of a R. 

Lin in Support of PI Motion for Conditional 

Certificat and Court Authorized Notice Pursuant to Section 

216(b) of the FLSA ("Lin Decl.") Exs. F-N.l 

Through aff ts, pI iffs state that the 

unlawful icies and ans att able to defendants incl 

6 
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misclassifying all dancers as independent contractors i iling 

to pay dancers any wages; iling to pay overtime premiums; 

requi that I dancers pay a "house fee," often exceedi 

$100, for shift worked; deducting a service charge from 

tips pa in Executive Dollars; requi ng that all dancers share 

the tips with other Club personnel, including the hairstylists 

and makeup artists, who do not provide direct customer service; 

and forc dancers to follow strict appearance standards. (Lin 

Decl. Exs. F-Ni P. Mem. 3 6, 10 13.) 

Defendants acknowledge that pI iffs' burden is "not 

onerous" but that plaintiffs have nevertheless led to 

meet their burden. (D. Mem. at 6.) We disagree and address 

fendants' arguments in turn. 

rst, according to fendants, an all lon workers 

were misclassified as independent contractors does not satis a 

plaintiff's burden at this stage. However, defendants' argument 

lS The cases defendants cite this proposit 

merely stand for the uncontroversial concept that where workers 

have fferent job titles and respons lities, uniform 

classification of se di e groups of workers as 

independent contractors does not, alone, justify class 

certification. 

F. Supp. 2d 660, 669 (E.D. Pa. 2010) (denying condit 

certification of a group of heal workers that included 

7 
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psychiatrists, psychol sts, nurses, counselors, and 

re 

of special education, all whom were classified as independent 

contractors, in light "wide array of lIs, 

responsibilities, and ences" of the members of 

prospective class) 2 Dean v. celine.com Inc., No. 3:00 CV 
----------------------------~------

1273 	 (DJS), 2001 WL 35961086, at *2 (D. Conn. June 6, 2001) 

ng conditional certification a group of workers who 

IIwere legedly misclassified as FLSA 	 where those 

had different job titles and different 

ibilities) Defendants' contention is not persuasive in 

instant case where the putat class would include 

Is with the same job title, the same job 

lities, and who all 	 at a single adult 

entertainment club. 

S fendants argue that pI iffs' affidavits are 

concl and fail to satisfy plaintiffs' Again l we 

di a iffs' pleadings and ts from nine 

conta sufficient detail to satis their burden. 

Although a iffsl fidavits are concise this Court clinesl 

iff to submit additional affi ts or 

greater ail at s early stage of the litigation. To do so 

to a 

2 The s in may further contradict defendants' own argument. 
There, court expres acknowledges that "[a]pplication of a uniform 
policy may render a class similarly situated for cases involving different 
FLSA violations or workers all holding the same job title. 684 F. Supp. 2d 
at 669 n.12 (cit cases) . 
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would undermine the purpose of FLSA, see Braunstein v. E. 

c Labs. Inc., 600 F.2d 335,336 (2d Cir. 1978) 
------~~------------~------

(noting the al purpose of FLSA and judici , s 

interest in avoiding a multiplici of ts), and would be 

inconsistent with the level of ificity courts 

consistently require at notice stage. See e .. , Khalil v. 

I Homestead Rest., No. 07 Civ. 695 (RJH) , 2007 WL 

7142139, at *1 (S.D.N.Y. 9, 2007) (granting conditional 

class certification based on the pleadings, one fidavit, a 

consent-to-sue form) i Sipas, 2006 WL 1084556, at *2 n.2 

(granting condit I class certificat based on the pleadings 

and three affidavits) i v. Educ. . , 03 Civ. 

9798 (HB) (HBP) , 2004 WL 1962076, at *2 (S.D.N.Y. Sept. 2, 2004) 

(granting conditional class certification based on the pI 

three affidavits) . 

Thi defendants submit opposing fidavits current 

dancers at Club contend that these affidavits 

demonstrate that the policies about which pIa iffs complain do 

not exist. However, defendants' argument amounts to a premature 

to make credibil determinations and tual findings, 

something is inappropriate at the notice stage. Plainly, 

the accuracy of t se compet views will be test throughout 

discovery and may be raised before this Court on a mot to 

decerti the class after the close of scovery. At this 

9 
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stage l the defendants equally untested af f ts doI 

not undermine plaintiffs l showing. 

Fourth l fendants maintain that class certification is 

improper the issue of whether the Club properly 

classified as independent contractors will re an 

"individuali fact intens inquiry'l o the nature of each 

dancer1s relationship with t Club. This argument on 

specious - of the proposed class I hold the same job 

title l have same job ibilities l work at the same 

ion l and, by extension l are subject to t same ownership 

and management. If such a group does not merit at least 

liminary class treatment I one would that class 

treatment would rarely be grant FLSA actions, a proposition 

that is plainly incorrect as an empirical matter. 

Fifth l defendants argue that aintiffs il to demonstrate 

there exists an unlawful icy regarding plaintiffs' 

obI ion to wear forms. As a threshold matter, we note 

that s alleged icy plays a tangential role plaintiffs l 

all ions. As such even if aintiffsl fail to make 

requis e factual showing on this issue l it would not justi 

denying conditional certification. However/ pIa iffs have 

made modest showing necessary to sustain their burden; by 

contrast defendants I arguments relate to merits of 

I 

I 

plaintiffs allegat rather to the ety ofI 

10 
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conditional class certification. De s may ultimately 

correct that no 1 exists, but such a termination is not 

warranted at s t 

For these reasons, aintiffs' motion conditional class 

certification is 

II. Request for Court-Approved Notice 

As discus FLSA authorizes an to sue his 

3 

employer for violat of FLSA on behalf of himself and on 

behalf of "similarly si employees. 29 U.S.C. § 216(b). 

However, unlike a class action under Federal Rule of Civil 

Procedure 23, plaintiffs must affirmatively into a 

collective action under FLSA. Id. ("No employee 1 be a 

plaintiff to any action unless he s consent 

wr1ting to become a and such consent is filed in 

court in which such act 1S brought. ") see also v. 

Gerson Lehrman Inc., 686 F. Supp. 2 d 317, 326 (S . D . N . Y . 
~~~-............ -~----------~~~~~---

3 We also note that defendants have failed to provide this Court with any 
justification for departing from the conclusions reached in two similar 
cases. See Cl v. Galardi S, Enters. Inc. No. 1:09 Civ. 2082 (RWS) I 

2010 WL 966639 (N.D. Ga. Mar. 12, 2010) ly certifying class of 
dancers at one adult entertainment club); Diaz v. Scores Co. Inc. 
No. 07 Civ. 8718 (RMB), 2008 WL 7863502 (S.D.N.Y. May 9, 2008 
certi class of dancers from two related adult entertainment clubs). In 
those cases, dancers brought lawsuits under FLSA to remedy practices similar 
to those alleged herein. Thereafter, the named plaintiffs sought conditional 
certification of a collective action. In the defendants did not 
"serious contest" that the putative were similarly situated 
and the court conditionally certified the collective action. , 2010 WL 
966639 at *2. In Diaz, the court implicit assumed that dancers at the same 
club were similarly situated and whether dancers at two Manhattan 
branches of an adult nightclub were simi situated to one another for the 
purpose of conditional class certification. P.i,§iz, 2008 ~'lL 7863502 at *4 5 
There too, the court granted conditional class certification. 

11 
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2010); Lee v. ABC & Home, 236 F. R . D . 193, 196 (S . D . N . Y . 

2006) . 

To enable "simil y situated" potential plaintiffs to opt 

a court has discretion to authorize notice to such 

individuals. See , 600 
-------------------------&-~----------~------

F.2d 335, 336 (2d Cir. 1978) ("Although one might read [Section 

216(b)], by deliberate omission, as not providing for notice, we 

hold it makes more sense, in light of the "opt-inn 

provision of § 16(b) the Act, 29 U.S.C. § 216(b), to read 

statute as permitting, rather than prohibiting, notice an 

appropriate case."); see also Cohen, 686 F. Supp. 2d at 331. 

Likewise, the strict court discret ion regarding t 

form and content of the notice. See Lee, 236 F.R.D. at 202 

(" [T] he Supreme Court has noted that the "details" notice 

should be left to the broad discretion of the t court.") 

(citing Hoffmann-La Roche v. 493 U.S. 170 

(1989) ) . According to the Second Ci t, such rules comport 

with "the broad remedial purpose" of FLSA. Braunstein, 600 F.2d 

at 336. 

Plaintif have submitted a proposed opt- consent form, a 

model notice, and various court approved notices used in 

connection with other FLSA collective actions. (Lin Decl. Exs. 

O-Q. ) Defendants se a number of objections to t proposed 

12 
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notice submit a counterproposal. (D. Mem. at 20 23i 

Declaration Jeffrey Ki 	 ("Kimmel Decl. ") Ex. A.) 

We lieve that it is appropriate for plaintiffs to 

distribute an opt - in consent form to of the 

class. However, before zing a specific form, we direct 

the parties to meet and regarding content of 

notice. 4 les shall t a joint sal for Court 

approval wi two weeks entry of this Memorandum and 

Order. If parties are unable to agree on certain 

sions, sagreements the reasons each party's 

ference 1 specified. 

III. Request for the Production of Contact Infor.mation 

Finally, plaintiffs request the Court defendants 

"to identify 1 Potential In Plaintiffs a computer 

we direct the parties to resolve the content of the notice, we 
guidance on two issues raised in the parties' briefing. First, the 

~..... -------------~------~----~-----

notice who worked 

maximum statute of limitations for a claim under FLSA is three years, 29 
U.S.C. 	 § 255, and courts traditionally a three-year notice period. 

, 2008 WL 7863502, at *5; urovich v. 
282 F. Supp. 2d 101, 106 (S.D.N.Y. 2003 . 
at this stage for the plaintiffs to provide 

at the Penthouse Executive Club within three 
years of the sending of the notice to conform as closely to 29 U.S.C. § 256 
as possible. Reference in the notice to the possible applicabil of a two 
year seems advisable. Second, we are aware that, after the 
commencement of this action, certain dancers license agreements which 
contain a provision that purports to waive the dancer's right to participate 
in any collective action. Although the Court does not take a position 

the enforceability of this provision, we encourage a language 
disclosure in the notice such as the fol : "Some of you may have signed 
a 'License Agreement' with the Penthouse Executive Club. Even if you have 
s such an agreement, you may still have the right to opt into this 
collective action. If you choose to file an opt in consent form, you should 
understand that no decision has been made about the validity of the License 
Agreement and there is no assurance that you will be able to partic in 
this action." 

13 
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readable data file containing t ir names, last known mailing 

sses, last known telephone numbers, Social Security 

work locat and dates employment." (P. Mem. at 

14. ) 

A district court the power to direct a defendant to 

produce the names and contact information of potential 

pI iffs. See Colozzi v. St. tal Heal Center, 

595 F. Supp. 2d 200,210 (N.D.N.Y. 2009) ("It is cert not 

controversial that in a case such as s, where preliminary 

certification has been ed, defendants should be to 

provi names and ses of potent 1 opt-in aintif 

indeed, discovery such informat was specifically 

authoriz by the Court ." ) (citing Hof La -------

Roche v. 493 U.S. 165, 169 (1989)). As a ical 

matter, courts often order the production of such information at 

the notice stage. Ltd., No. 10 
-~~-------~-----

civ. 1385 (CM), 2010 WL 2218095 1 at *1; Colozzi l 595 F. Supp. 2d 

at 210; IS Nurses Inc' l No. 07 Civ. 4672 
-~------±--------~--~-----

(CPS) (MDG), 2009 WL 605790 I at *11 i Damassia v. Duane 

Inc. , No . 04 C i v . 8 8 19 (GEL), 2 0 0 6 WL 2 8 5 3 97 1 , at * 8 (S . D . N . Y . 

Oct. 5, 2006) 

Defendants object to aintiffs' arguing 

defendants are concerned about disclosing prospect 

aintiffs' personal information. Specifical def 

14 
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ect to disclosing social security and telephone 

numbers. (D. Mem. at 24.) This Court with defendants 

disclosure of soc security numbers raises unnecessary 

and security concerns. See Gayle, 2009 WL 605790, at 

*11 I ining to order fendants' to produce social security 

); Colozzi, 595 F. Supp. 2d at 210 (same) Damassia, 2006 

WL 2853971, at *8 (same) We also agree t to the extent 

pIa iffs have request sclosure of present work locations, 

that information need not sclosed. However, balance of 

the ion reques by plaintiffs is essential to 

identi potential opt-in pI iffs and should disclosed 

within 30 days of the ent this Memorandum and r. 

I defendants st that the informat provided 

be t as confidential and used solely \\ purpose 

of notice of the of this action. II (D. Mem. at 

25. ) We agree that plaintiffs should properly sa the 

informat provided to by defendants and rect the 

parties to enter into a confi i i ty agreement wi two 

weeks of t entry of this Memorandum and Order. 

CONCLUSION 

For the reasons, aintiff's motion is 

15 
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Dated: New York, New 
October 26, 2010 

NAOMI REICE BUCHWALD 
UNITED STATES DISTRICT JUDGE 

Copies of the foregoing been mailed on this date to 
the following: 

Attorneys for Plaintiffs 
Justin M. Swartz 
Sonia R. Lin 
Outten & Golden, LLP 
3 Park Avenue, 29th Floor 
New York! NY 10016 

oyd Ambinder, Esq. 
LaDonna Lusher, Esq. 
Virginia & Ambinder LLP 
111 Broadway! Suite 1403 
New York, NY 10006 

Gratienne Baskin 
Justice Center 

Sex Workers Project 
123 Williams Street! 16th Floor 
New York, NY 10038 

Attorney for Defendants 

Jef A. Kimmel 
Meister Seelig & Fein LLP 
2 Cent Tower 
140 East 45th Street! 19th floor 
New , NY 10017 
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